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Ward, K ershaw and M inton Prize Goes to Gi{frich 
Nathalie Kathleen H asson Giifi-ich '95 received the Ward, Kershaw and 
M inton Clinical A d vocacy Prize on May 16, 1995. The award, established 
in 1988, is presented to a graduating student in the Clinical Law Program 
who demonstrates outstanding skills of advocacy on behalf of a client. 
GRAY COMMENTS 
ON PRODUCT 
LIABILITY LAW 
Cindy Blasingame 
Oscar S. G ray, the Jacob A. 
France Professor of Torts at the 
University of Maryland School 
of Law, recently spoke about 
his position on the proposed 
changes to the American Law 
Institute (ALI) Restatement 
(Thi rd) of Torrs: Product 
Liability. Gray has been an ALI 
member since 1976 and is Cut-
rently a member of the Advisers 
Group for the Restatement. 
The proposals for product 
liabili ty in the new Restatement 
would amend the Restatement 
(Second) of T orrs considerably. 
Gray has expressed concerns 
about the repercussions of these 
proposed changes. 
Specifically, under Section 
402A of the Restatement 
(Second) of Torrs, strict liabili-
ty is imposed for harm caused 
by defective products in unrea-
sonably dangerous conditions. 
T he Restatement makes no dis-
tinction between defects caused 
by manufacturing errors and 
other defects. Under the new 
proposal, liabili ty instead will 
hinge on whether the defect in 
the product stems from one of 
three sources: manufacturing, 
design or warning defects. 
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T he Restatement (Second) 
imposes strict liabili ty when a 
product is defective and unrea-
sonably dangerous, regardless 
of why the product was defec-
tive. The new 
Accord ing to Gray, there 
are two principal problems 
with these proposals. First, the 
re treat from strict liabili ty for 
design and warning defects may 
make products 
proposals for the 
Restatement 
(Third) impose 
strict liabili ty 
only in cases of 
manufacturing 
defects. Warning 
defects are treat-
ed largely on a 
negligence stan-
Gray has expressed 
more dangerous 
for consumers 
because this will 
reduce the incen-concerns about the 
tive for manufac-
repercussions of these turers proactively 
to discover haz-
ards associated 
with their prod-
proposed changes. 
dard. Liabili ty for design 
defects, by contras t, is limited 
to foreseeable harm at the time 
of design, and the plainti ff 
bears the burden of demon-
strating that a reasonable al ter-
native design was available at 
the time the design was devel-
oped. 
ucts. Second, the 
new ALI proposals suggest that 
liabili ty for defectively designed 
products and product warnings 
would be limited not only 
under a strict liabili ty theory, 
but also under long-standing 
negligence and Uniform 
Commercial Code (UCC) 
causes of action. 
G ray has expressed con-
cern that there is no case law 
supporting the proposal that 
under negligence law a plainti ff 
show a reaso nable alternative 
design when a product is 
alleged to be unreasonably dan-
gerous. He also questioned 
whether th is is a requi rement 
for a determination of unmer-
chantabili ty under Article 2 of 
the UCc. 
He then explained that 
toxic chemicals provide an 
example of this diminished 
incentive for manufacturers to 
learn of the dangers of their 
products. A manufacturer that 
faces strict liabili ty without a 
plaintiff havi ng to prove that 
the manufacturer should have 
known of a danger has consid-
erable incentive to conduct a 
thorough investigation and 
testing of its product. 
According to Gray, the require-
ment that the victim establish 
what a manufacturer should 
have known can be overly bur-
densome. 
In certain industries, such 
as industrial chemical produc-
tion, this problem is exacerbat-
ed by the fact that governmen-
tal regulation actually provides 
a d isincentive for manufactur-
ers to discover the potential 
hazards of the chemicals they 
produce. Unlike pharmaceuti-
cal manufacturers, for example, 
industrial chemical producers 
do not need to receive the gov-
ernment's permission before 
placing a product on the mar-
ket. Under the T oxic 
Substances Control Act 
(TSCA), a manufacturer mar-
keting a new chemical merely 
needs to notify the 
Environmental Protection 
Agency (EPA); there is no need 
for governmental authorization 
unless the EPA makes a finding 
of need. Although a manufac-
turer must disclose to the EPA 
any testing that has been per-
formed, there is no require-
ment for disclosure of test data. 
As a result, insists Gray, a 
producer of industrial chemi-
cals has considerable incentive 
not to undertake any testing. 
Without any testing data, the 
only safety standard for a prod-
uct is what is known about 
similar chemicals. Gray main-
tains that this lack of incentive 
on the part of producers may 
have a severe impact on the 
safety of products on the 
market. 
Moreover, Gray says that 
the proposals for the new 
Restatement would suggest 
obsolete priorities abour plan-
ning for product quality. That 
is , modern management often 
stresses quality as an important 
business objective, suggesting 
an unrelenting pursuit of quali-
ty, which begins with the initial 
design of a product. He 
expresses concern that the new 
proposals will underemphasize 
these quality assurance pledges 
regarding design safety, by 
placing greater emphasis on the 
avoidance of manufacturing 
errors than on safe design. 
According to Gray, the 
new proposals may well encour-
age manufacturers toward past 
business practices that were far 
more concerned with inspecting 
the assembly line for defects 
than with ensuring that prod-
uctS are safe from their incep-
tion. Strict liability provides 
more powerful incentives for a 
manufacturer to ensure that its 
products are as safe as possible 
than a negligence standard. 
Thus, he contends, the new 
proposals for the Restatement 
(Third) reduce a producer's 
inducement to prevent product 
defects at the earliest possible 
stage, design rather than pro-
duction. 
Gray s criticisms were ini-
tiaLly presented at a Symposium 
at the University of Tennessee Last 
year. FoLLowing the publication of 
these remark)', the ALI tentatively 
adopted this year an amendment 
that may ameliorate the impact 
of the new restatement on negLi-
gence cases brought for the distri-
bution of unreasonably dangerous 
p roducts where the restatements 
requirements for a design defect 
action are not met. 
SCHOOL WELCOMES NEW FACULTY 
Three new facuLty members have joined the SchooL of Law on a visiting 
basis for the 1995-96 academic year. 
Janell Byrd has 
accepted a one-
year, visiting 
assistant professor 
appOlI1tment to 
teach the 
Education and 
Affirmative Action course in the 
fall of 1995 and a Legal Theory 
and Practice course in the spring 
of 1996. Byrd is an outstanding 
civil rights attorney. While 
attending Boalt Hall School of 
Law at the University of 
California at Berkeley, she served 
as associate editor on the 
CaLifornia Law Review and won 
best oral argument award for the 
school's Moot Court team. She 
served as law clerk to the 
Honorable Cecil F. Poole, 
United States Court of Appeals 
for the Ninth Circuit in San 
Francisco, CA. Before coming to 
Maryland, Byrd was staff counsel 
for the NAACP Legal Defense 
and Educational Fund Inc. in 
Washington, D.C. 
Residents of 
Baltimore's 
neighborhoods 
will be glad to 
know that Audrey 
McFarlane has 
accepted a visit-
ing assignment to head the 
Clinical Law Program's econom-
ic, housing and community 
development specialty. She and 
her students will provide legal 
services to community-based 
groups that wish to improve 
neighborhoods, including a num-
ber of groups in Baltimore's 
Empowerment Zone. McFarlane 
is a graduate of Stanford Law 
School, where she received the 
Earl Warren legal training schol-
arship by the NAACP Legal 
Defense Fund. She served as law 
clerk to the Honorable A. Leon 
Higginbotham, United States 
Court of Appeals for the Third 
Circuit in Philadelphia, PA. She 
has been an associate at Wilmer, 
Curier & Pickering for four 
years. 
The 
Environmental 
Law Program wel-
comes Susan 
Schneider as a vis-
iting professor 
this fall. 
Schneider is a senior attorney 
with the Environmental 
Enforcement Section of the U.S. 
Department of Justice's 
Environmental and Natural 
Resources Division. An honors 
graduate at Brown University 
and Georgetown's National Law 
Center, Schneider will bring to 
the clinic broad litigation experi-
ence acquired during 11 years 
handling environmental cases for 
the Justice Department and six 
years as an attorney with the fed-
eral Public Defender Service in 
the District of Columbia. 
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